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PERPETUAL USUFRUCT OF AGRICULTURAL LANDS -
SELECTED LEGAL AND FINANCIAL ISSUES

Aneta Suchon

Adam Mickiewicz University in Poznan

Abstract. The article makes an attempt to determine whether the legal regulations provide
a perpetual lessee with, first of all, stable conditions to hold agricultural lands and to run
a business activity on these lands and, second of all, whether the regulations make it easi-
er for perpetual lessees to acquire the right to own the lands they possess. The first part of
the article concentrates on the legal nature of perpetual usufruct as well as the rights and
financial obligations of a perpetual lessee. Then, the paper focuses on the transformation
of perpetual usufruct into the right of ownership and the expiry of perpetual usufruct.
Next, the article analyses the issue of a perpetual lessee as an agricultural producer. At the
end, the Author states that perpetual lessee possesses a wide range of rights and can freely
run an agricultural activity on agricultural lands. The legislator has acknowledged perpet-
ual usufruct, along with the most popular forms of holding lands such as ownership and
lease, to be a stable element of rural relations. Thus, a perpetual lessee can be granted the
European funds, agricultural tax reliefs and insurance in KRUS.
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INTRODUCTION

For each agricultural producer it is essential to possess lands in an autonomous and
stable way in order to ensure uninterrupted course of an agricultural activity. It is guar-
anteed by the ownership title to lands. Apart from ownership there are, however, various
other legal forms of holding lands, for instance: lease, usufruct, perpetual usufruct. Per-
petual usufruct is a form of long-term use of land, alternative to the sale in case of dispos-
al of real estate of the State Treasury and units of the local government [Gniewek 2000].
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That institution has been functioning in the Polish legal system since the Act of 14
July 1961 on Land Management in Towns and Housing Districts [Ustawa... 1969]'
came into force. For many years perpetual usufruct served mainly building purposes.
Nowadays perpetual usufruct is no longer limited to “built-up lands” or “lands allocated
to building development”. Thus, it is possible to lease out for perpetual usufruct any
lands, including agricultural lands, irrespective of their intended use [Gniewek 2000].

The main acts on perpetual usufruct are Polish Civil Code [Ustawa... 1964] and the
Act of 21 August 1997 on Real Estate Management [Ustawa... 2014]. Perpetual usufruct
in terms of an agricultural activity run on agricultural lands has also been regulated in
the Act of 15 September 1984 on Agricultural Tax [Ustawa... 2006], Act of 19 October
1991 on Management of Agricultural Real Estate owned by the State Treasury [Usta-
wa... 2012 a], Act of 11 April 2003 on Formation of Agricultural System [Ustawa...
2012 b], and others.

In turn, problems connected with the transformation of perpetual usufruct right into
property right to landed property were discussed in the Act of 29 July 2005 on the
Transformation of Perpetual Usufruct Right into Property Right to Real Estate [Usta-
wa... 2012 c]. There are many publications about perpetual usufruct. They do not, how-
ever, contain the issues referring to perpetual usufruct of lands in the context of an agri-
cultural activity run on these lands.

This article makes an attempt to determine whether or not the regulations provide
a perpetual lessee with, first of all, stable conditions to hold agricultural lands and run
an agricultural activity on these lands and, second of all, whether the regulations make it
easier for the perpetual lessees to acquire the right to own the lands they possess.

LEGAL NATURE OF PERPETUAL USUFRUCT AND THE RIGHTS OF
PERPETUAL LESSEE

The objects of perpetual usufruct may only be land real estate: 1) owned by the State
Treasury, located within the administrative borders of towns and land located outside
these borders, but included in the land development plan of a town and implemented to
accomplish tasks of its economy (Article 232 § 1 of the Civil Code); 2) as well as land
owned by units of local government or their unions (Article 232 § 1 of the Civil Code);
3) moreover, in the cases stipulated in the specific regulations the object of perpetual
usufruct may also be other land owned by the State Treasury, units of local government
or their unions (Article 232 § 2 of the Civil Code) [Ustawa... 1964].

In reference books concerning perpetual usufruct and in respective judicial deci-
sions” it is assumed that the right of perpetual usufruct is an intermediate right between

"The Act replaced temporary ownership with perpetual usufruct. As stated by Truszkiewicz
[2006] “perpetual usufruct was introduced to the Polish legal system in the period where the
dominant form of ownership — due to political reasons — was state ownership, subject to special
protection. Replacing the above-mentioned temporary ownership and other rights of a similar
nature with perpetual usufruct was determined mainly by the fear of further privatization of state
property and competitive nature of temporary ownership (Article 41 UGT)”.

2 In the decision of 17 January 1974, III CRN 316/73 (OSNCP 1974, book 11, item 197), the
Supreme Court ruled that perpetual usufruct was modeled as an institution intermediate between
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ownership and limited rights in property. The legislator emphasized this, reserving in
the Civil Code a separate place for perpetual usufruct, after the right to property and
before limited rights in property. Thus, it needs to be assumed that perpetual usufruct is
closer to the ownership right than to limited rights in property [Gniewek 1999, Ko-
deks... 2000].

Perpetual lessees, similarly as owners, have the right to use real estate, make use of it
and dispose of the vested rights. The difference between the right of perpetual usufruct
and the ownership right stems from the following characteristics. Firstly, the perpetual
usufruct right is limited in time. A perpetual lessee can use perpetually leased land in a
limited way and is obliged to manage that land in a specific time, under pain of loss of the
vested right. Additionally, the perpetual usufruct right is connected with the obligation to
pay the so-called first fee and next annual fees the amounts of which may be indexed
[Suchon 2009 b]. According to the Act on Real Estate Management [Ustawa... 2014], the
sale of real estate or perpetual lease of landed property requires the conclusion of a con-
tract in the form of a notarial deed. An additional crucial element is an entry to the Land
and Mortgage Register. This entry is a necessary element for the creation of perpetual
usufruct and it is constitutive in character [Szachutowicz et al. 2002].

Acquiring the right of perpetual usufruct under an agreement made with the National
Treasury or a local government unit requires complying with a strict procedure. Under
the Act on Real Estate Management, the lands, as a rule, are leased out for perpetual
usufruct in a tender procedure.

The tender procedure is executed in the form of: 1) oral open tender, 2) oral limited
tender, 3) written open tender, 4) written limited tender. The objective of an oral tender
is to receive the highest price, while that of a written tender is to select the most advan-
tageous offer.

A perpetual lessee uses the land according to the terms and conditions of a contract,
within the limits specified in an Act and the principles of community coexistence. Thus,
the general purpose of land and, consequently, specified in a contract manner of using
the land is of great importance. In order to guarantee the continuity of running a busi-
ness activity it is also important to be allowed to transfer the perpetually leased lands to
entities taking over the agricultural lands in the form of a sale agreement, exchange or
donation agreement or a different agreement obliging to transfer the right of perpetual
usufruct. That is of particular significance for a perpetual lessee who intends to pass the
agricultural lands in order to take up early retirement from the Farmers' Social Security
Fund (KRUS) or its supplementary part. It is also possible to lease out the lands. More-
over, the right of perpetual usufruct as the property right not closely connected with its
holder is included into inheritance (Article 922 of Civil Code). Therefore, it is inherited
under a will or statutory provisions. It goes without saying that the right of a perpetual
lessee to exercise his rights include the possibility to encumber this right with limited
property rights, for example, mortgage. Taking out a mortgage is often necessary to be
granted a loan for agricultural activity or purchase of agricultural equipment.

the legal category of ownership and the category of the so-called limited rights in rem. Thus, in
cases not regulated in Articles 232-243 of the Polish Civil Code and in the contract on perpetual
lease of state land in a situation of problems with interpretation it is recommended, first of all, to
apply by analogy regulations contained in chapter II title I of book II of the Civil Code, concern-
ing contents and execution of ownership, i.e. for example also Article 145 of the Civil Code.
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The applicable regulations do not directly lay down the issue of acquiring the right
of perpetual usufruct by acquisitive prescription. In reference books and relevant judi-
cial decisions’ it is acceptable to acquire the right of perpetual usufruct by acquisitive
prescription against the previous perpetual lessee [Truszkiewicz 2006].

An essential element of running an agricultural activity is a stable possession for
a long time. Generally the time limit for perpetual usufruct is ninety nine years (Article
236 § 1 sentence 1 of the Civil Code). The legislator admits the possibility of a contrac-
tual establishment of a shorter time limit, of at least forty years, “in exceptional cases,
when the economic objective of perpetual usufruct does not require the lease of land for
ninety nine years” (Article 236 § 1 sentence 2 of the Civil Code). Within the last five
years before the expiry of the time limit stipulated in the contract, a perpetual lessee
may demand its extension for a further period, from forty to ninety nine years. Howev-
er, the perpetual lessee may earlier present such a demand if the period of depreciation
of outlays intended on the used land is much longer than the time remaining to the expi-
ry of the time limit stimulated in the contract. A refusal to extend the time limit for
perpetual usufruct is admissible only due to important social interest.

A perpetual lessee may make use of land “with the exclusion of other persons” (Ar-
ticle 233 Civil Code). This expresses the absolute character of the perpetual usufruct
right. The perpetual lessee is entitled to respective petitory claims. Irrespective of this,
a perpetual lessee may use the possessory claim [Gniewek 2000]. Undoubtedly, running
an agricultural activity requires protection of the right of perpetual usufruct.

Vindicative claim is applied to protect the perpetual usufruct right in accordance
with Article 222 § 1 of the Civil Code. Thus, a perpetual lessee may demand from
a person who actually holds the real estate perpetually leased to him, to have the real
estate released to him (unless this person has the right to hold the real estate effective in
relation to the perpetual lessee). Vindicative claim of a perpetual lessee is also effective
against the owner.

In turn, against the person who infringes perpetual usufruct “in a manner other than
by the actual deprivation of holding of the thing”, the perpetual lessee is entitled to
a claim “to restore the former state in accordance with the law” and “cease infringement
of right” (Article 222 § 2 of the Civil Code). A negatory claim is, thus, applied when an
unauthorized person e.g. trespasses a perpetually leased real estate; drives their cattle to
this real estate, fishes in another person’s lake; builds something on another person's
land; takes water from a well located on another person's land or when a spray shop

* For example, in the decision of 25 March 2004 the Supreme Court (I CK 105/03) ruled that
the premise for acquisitive prescription of perpetual usufruct is owner-like possession of a real
estate in the scope of such a right for a specific period of time (art. 172 Civil Code). Owner-like
possession of a real estate in this case consists in the actual holding of the real estate as a perpetu-
al lessee (Article 336 of the Civil Code). If the real estate is in the owner-like possession of sever-
al persons, the character of possession is determined by their conviction on the scope of the exe-
cuted right. It is inappropriate to claim that for the acceptance of the continuity of possession in
the scope of holding of withdrawing co-possessors a contract on the transfer of possession would
be required if Article 348 of the Civil Code considers the issue of a property as the basic form of
possession transfer. Thus it may not be assumed that as a result of a lack of such a contract be-
tween co-possessors on the transfer of possession of a real estate lawless appropriation of the real
estate occurred after predecessors were deprived of their shares against their will. LEX/electronic
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(located on an adjacent real estate) produces vapours which considerable exceed the
admissible levels.

In case of the infringement of possession a perpetual lessee may demand in the suit
brought to court e.g. pulling down a part or entire building erected on the land or with
the boundary of adjacent land crossed, filling a pit which is a threat to the building
erected on the neighbouring premises, removal of building materials stored on the real
estate perpetually leased to him [Gniewek 2000, Suchon 2009 b].

However, a negatory claim does not include seeking the relief of damage or espe-
cially the return of unjust enrichment. A perpetual lessee may pursue the relied of dam-
age only within the claim for indemnity; he is then obliged to prove the existence of
premises for such a claim.

A perpetual lessee may also build on the ground which is used based on perpetual
usufruct (eg. livestock buildings). According to the Act of 7 July 1994 on Building Law
particularly important concept for the construction process is the “right to use the prop-
erty for construction purposes”, which is defined in Article 3 (11) of the said act [Usta-
wa... 2013]. This shall be understood as the legal title arising from ownership rights,
perpetual usufruct, management, limited right in property, or obligation, providing for
the right to perform construction works.

It is worth adding that perpetual usufruct is an institution unique to the Polish legal
system. As already mentioned, it was introduced after World War II due to the acquisi-
tion of land by the state and the need to build on that land. When comparing the scope
of rights of a perpetual lessee with the rights resulting from the legal institutions popular
in other countries, we may observe certain similarities. These institutions, similarly as
our perpetual usufruct, make it possible to carry out some projects on another person's
land. For example, in Germany there is Erbbaurecht, called the right to building devel-
opment, making it possible to carry out a building project on another person's land. It is
a limited right in property, its object has to be real estate, while the entitled subject may
be any subject allowed by applicable law; it is a transferable and hereditary right
[Wozniak 2006]. In Spain there is derecho de superficie. A contract is concluded for
a period of up to 99 years. The person using the land is granted the right of its building
development. He may also dispose of it, e.g. transfer the right, mortgage it, etc.
[Gluszak 2008]. In turn, in France we may indicate an institution of perpetual lease (bail
emphyteotigue). Within this institution the holder has a right to erect a building structure
on it and utilize it [Wozniak 2006, Suchon 2009 b].

FINANCIAL OBLIGATIONS OF A PERPETUAL LESSEE

More attention needs to be paid to perpetual lessees' financial obligations. The obli-
gation to pay for the perpetual usufruct right results from Article 238 of the Civil Code
[Ustawa... 1964] and Article 71 of the Act on Real Estate Management [Ustawa...
2014]. In case this right is established, a fee needs to be determined, being a mutual
performance due to the owner of land (the State Treasury, a local government union or
their unions). According to the Civil Code a perpetual lessee pays “annual fees”. In turn,
according to the Act on Real Estate Management for the perpetually leased landed
property “the first fee” and “annual fees” are payable (Article 71 item 1 of the Act)
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[Ustawa... 2014]. The interest rate for the first annual fee ranges 15-25% of the real
estate price. The first fee for leasing out the land property for perpetual usufruct without
a tender is paid on a one-off basis but not later than by the day the agreement to lease
out the property for perpetual usufruct is made. The first fee for leasing out the land
property for perpetual usufruct without a tender can be paid in interest bearing instal-
ments.

Thus the liberty of contract applies to this range of values. A separate issue is con-
nected with allowances defined in the Act, which will be discussed in a further part of
this publication. In contrast, the amount of annual fees varies considerably. It results
from the general assumption of the Act that “the amount of interest rates for annual fees
is dependent on the purpose specified in the contract, for which the real estate was per-
petually leased” and it ranges from 0.3%, through 1%, up to 3% and more of the price
of the real estate. If a landed property was perpetually leased for more than one purpose,
the interest rate applicable for the annual fee is established for this purpose, which in the
perpetual usufruct contract was specified as the primary purpose.

The amount of interest rates for annual fees is dependent on the purpose specified in
the contract, for which the real estate was perpetually leased and amounts to, for in-
stance for the land properties leased out for agricultural purposes — 1% of the price of
property.

Annual fees are paid not later than on 31 March of each year of perpetual usufruct,
in advance for the whole year. It has to be borne in mind that the fees are binding on all
the other persons who acquire the perpetual usufruct right*. The annual fee is not paid
for the year in which the perpetual usufruct right was created. Following the request
filed by the perpetual lessee (not later than 14 days before the due date) a competent
authority may set another due date within the same calendar year. A competent authori-
ty may reduce the first fee and annual fees based on, respectively, an ordinance passed
by a voivoid or a resolution passed by a voivodship sejmik or board. The above-
mentioned legal acts stipulate, in particular, the conditions of price reductions or the
amounts of interest rates [Suchon 2009 a].

As regards the lands taken over by the Agency of Agricultural Property which are
perpetually leased, the Act of 19 October 1991 on Management of Agricultural Real
Estate stipulates that annual fee for perpetual usufruct amounts to from 0,1% to 3%, (for
agricultural purposes — 1%) of the price of the property determined in a way defined in
regulations [Ustawa 2012 a]. Article 17b of the mentioned Act, establishing the amount
of annual fee on account of perpetual usufruct of the property included in the Agricul-
tural Property Stock of the State Treasury is a specific regulation in relation to Article
72 of the Act of Real Estate Management. In its judgement of 12 January 2011, the
Supreme Court ruled that “...the linguistic interpretation of Article 17b (1) of the Act of
1991 on Management of Agricultural Real Estate of the State Treasury the amount of
interest rate of annual fee for perpetual usufruct of the property included in the Agricul-
tural Property Stock of the State Treasury is determined by the purpose the property
leased out for perpetual usufruct is used for. According to the popular understanding of

* The same ruling was given by the Supreme Court in its judgement of 16 December 1999,
(II CKN 639/98), Lex/el.
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these words that means using the property in accordance with its intended purpose of
the property or helps to achieve that purpose’.

Another issue connected with annual fees is about updating the fee if the value of
the real estate changes. In recent years the prices increased dramatically, then they re-
mained stable and currently they are even going down in some regions compared, for
example, with the prices in tender procedure (it refers, however, mainly to lands of no
agricultural character). A modified annual fee is calculated based on the same interest
rate and the value of the real estate determined on the day of updating the fee. The up-
date is usually made routinely but the expenses incurred by the perpetual lessee to build
particular technical infrastructure devices after the day of the last update are credited
towards the difference between the existing fee and updated fee. The value of the out-
lays incurred by the perpetual lessee is also deducted from the updated fee if those out-
lays were not included in the previous fees, which acts as an instrument to encourage
the perpetual lessee to make investments on state and municipal lands.

In the last years, increasing annual fees was one of the most crucial problems. It was
connected with the increase in value of landed real estate leased out for perpetual usu-
fruct. For many years it was possible to make changes to those fees annually, which
caused dissatisfaction and lack of stability for perpetual lessees. That is why, the last
amendment to the Act on Real Estate Management should be assessed as a positive one.
Pursuant to Article 77 of the amended Act on the Real Estate Management, the amount
of annual fee for perpetual usufruct of a landed property may be updated not more often
than every three years if the value of the property changes [Ustawa... 2014]. That regu-
lation has a positive influence on the continuity of perpetual usufruct [Suchon 2011].

The perpetual lessee pays an agricultural tax. Pursuant to Article 3 of the Act of 15
October on Agricultural Tax, an agricultural tax is paid by natural persons, legal persons
and organizational unit, including companies, without legal personality which are, for
example, perpetual lessees of lands [Ustawa... 2006]. Agricultural tax is paid on lands
listed in the Land and Building Register as cultivated lands or wooded lands in the cul-
tivated lands, except for the lands designed to run a business, non-agricultural activity.
Additionally, perpetual usufruct was also taken into consideration in terms of tax ex-
emption and incentives connected with enlarging a farm. That tax incentive is granted to
lands designed to form a new farm or extend an existing one to a surface area not ex-
ceeding 100 ha: a) which are owned or leased out for perpetual usufruct under the con-
tract of sale, b) which are the object of the contract of leasing them out for perpetual
usufruct, ¢) which are included in the Agricultural Property Stock of the State Treasury,
included in permanent land development.

TRANSFORMING PERPETUAL USUFRUCT INTO OWNERSHIP

Majority of perpetual lessees find purchasing the lands they hold in perpetual usu-
fruct a very attractive solution. That is connected mainly with the fact that prices of
agricultural real estate are higher and higher. According to Article 37(1) of the Act on
Real Estate Management — a real estate is transferred in a non-bidding procedure if e.g.
the real estate is sold to the perpetual lessee. In turn, in view of Article 32(1) of the

> 1 CSK 98/10, LEX/el., No. 724986.
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above-mentioned legal act, the perpetually leased landed property may be sold solely to
the perpetual lessee [Ustawa... 2014]. There is an exception to this rule. In relation to
the perpetually leased landed property, transfer of ownership of this real estate by con-
tract between the State Treasury and a unit of local government and between units of
local government may be executed by notice to its perpetual lessee.

A crucial role is played by the Act of 29 July 2005 on the Transformation of Perpet-
ual Usufruct Right into Property Right to Real Estate [Ustawa... 2012]. The following
entities may demand that the right of perpetual usufruct be transformed into the owner-
ship: natural and legal persons who were on 13 October 2005 perpetual lessees of the
property. It can be also done by natural and legal persons who are legal successors of
the entitled persons. The Act in question refers to legal succession but it does not speci-
fy the type of succession. There are two types of legal succession: universal succession
and singular succession [Jelonek-Jarco and Jozefiak 2008]. The former includes inherit-
ing as well as merging or transforming of legal persons. It is assumed that the above-
mentioned Act refers to both types of successions, both universal and singular. [Je-
lonek-Jarco and Jozefiak 2008].

A decision to transform the right of perpetual usufruct into the ownership title to the
property is passed by: 1) a county head [Polish: starosta] — in case of real estate owned
by the State Treasury, including also real estate, in relation to which ownership right of
the State Treasury is exercised by other state legal persons, 2) a commune head, mayor,
president of city, county council or province council, respectively — in case of real es-
tate owned by units of local government. A person, for the benefit of whom perpetual
usufruct right was transformed into ownership right to real estate, is generally obliged to
pay a fee for this transformation to the previous owner. The fee may be, upon the re-
quest of a perpetual lessee, arranged to be paid in instalments for the period not shorter
than 10 years and not longer than 20 years unless the perpetual lessee applies for
a shorter period than 10 years [Suchon and Wajszczuk 2009].

The research done by economists has shown that if the perpetual lessee files an ap-
plication earlier, the value of the right of perpetual usufruct is higher compared to the
value of ownership title. Therefore, the perpetual lessee will pay less for the ownership
right. The amount of fee for transforming the right of perpetual usufruct into the owner-
ship right to the property increases as the number of years of not used perpetual usufruct
decreases. The increase in the interest rate of the annual fee has influence on increasing
the fee for transforming the right of perpetual usufruct into the right of ownership
[Dobek and Wajszczuk 2009].

EXPIRY OF PERPETUAL USUFRUCT

A treat to the agricultural activity is connected with premature termination of a con-
tract of perpetual usufruct. Perpetual usufruct expires with the date stipulated in the
contract or by the termination of the contract before its expiry. As it is commonly
known, the parties by mutual agreement may at any time terminate the contract. In turn,
the owner may give notice of termination of the perpetual usufruct contract in cases
explicitly specified in the regulations. According to Article 240 of the Civil Code the
contract for perpetual lease of land owned by the State Treasury or land belonging to

Journal of Agribusiness and Rural Development



Perpetual usufruct of agricultural lands — selected legal and financial issues 167

local government units or their unions may be terminated before the stipulated expiry
date if the perpetual lessee uses land in a manner clearly contrary to its purpose defined
in the contract, particularly if against the contract the lessee did not erect specified
buildings or facilities [Ustawa... 1964].

Thus, if the perpetual lessee uses the real estate in a manner contradictory to the con-
tractual stipulations, particularly if he did not erect buildings in the specified time limit,
a competent agency may file for the termination of the contract. Such agencies include
county authorities and in case of real estate within the resources of a local government
unit it is the commune leader, county or province administration.

In view of the presently binding regulations, in case of the expiry of perpetual usu-
fruct, the annual fee for the year in which the said expiry took place, is reduced in pro-
portion to the duration of perpetual usufruct within this year (Article 33(3a) of the Act
on Real Estate Management) [Ustawa... 2014].

In case of the expiry of perpetual usufruct as a result of the expiry of the period de-
fined in the contract or as a result of the termination of the contract before the expiry of
this period, the perpetual lessee is entitled to the compensation for the buildings and
other facilities erected or purchased by him. When determining the amount of this com-
pensation the agency needs to take into consideration the value of these buildings and
facilities on the day of expiry of the perpetual usufruct. However, no compensation is
due for buildings and other facilities erected contrary to the stipulations of the contract
for perpetual lease of land. Expiry of perpetual usufruct results in a simultaneous ex lege
expiry of charges imposed on it. In this manner all and any charges expire, i.e. first of
all limited rights in property (use, servitude, mortgage), as well as the right to lease and
perpetually lease as well as rights and personal claims revealed in the land and mortgage
register [Gniewek 2000].

PERPETUAL LESSEE AS AN AGRICULTURAL PRODUCER

The most important issues for a perpetual lessee of agricultural lands, in terms of the
agricultural activity he runs are the issues connected with financing. The perpetual les-
see can apply for the EU funds. The Act of 26 January 2007 on Direct Payments within
Direct Support Schemes lays down that in order to acquire a single area payment and
other payments defined in the legal act in question it is necessary to meet numerous
requirements, for instance to possess farmlands of a total surface area not smaller than
1 ha, maintaining the farmlands according to the principles within the whole calendar
year in which the payment application was submitted and holding an identification
number given under the regulations on the national register of producers, farms and
payment applications [Ustawa... 2008]. The perpetual lessee, however, has to run actual
agricultural activity on these lands. It was emphasised by the Supreme Administrative
Court in its decision of 29 October 2011 ruling that in order to get direct payments it is
not enough to own agricultural lands in the meaning of the Polish Civil Code but it is
necessary to use an agricultural farm in an agricultural way which takes form of agro-
technological actions (farming a land)®.

6 (I GSK 1177/10), LEX No. 1151564.
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Apart from area payments, agricultural producers often apply for less favoured areas
payments (LFA), the aim of which is to compensate them for additional costs and lost
income resulting from unfavourable conditions for agricultural activity in a given area.
The payments can be granted to an entity which possesses agricultural lands of the sur-
face area of at least 1 ha if at least a part of these lands is located in the less favoured
areas. The farmer who is granted the payment obliges himself to continue agricultural
activity in the less favoured areas for at least five years from the fist payment.

A perpetual lessee or a person intending to acquire the right of perpetual usufruct
could apply for funds designed for agricultural producers starting to run an agricultural
farm. The principles of granting the funds were laid down in the regulation of the Min-
ister of Agriculture and Rural Development of 17 October 2007 on Detailed Conditions
and Procedures for Granting Financial Aid under the Measure “Helping young farmers
to set up in business” under the Rural Development Plan for 2007-2013 [Rozporzadze-
nie... 2007]. To be granted a bonus amounting to PLN 100 thousand it was essential to
meet a number of requirements, e.g. a minimum surface area of an agricultural farm. In
order to calculate that surface, a surface area of usable agricultural lands constituting the
object of the following should be added: ownership, perpetual usufruct, lease.

An individual person running an agricultural farm and using only lands held in per-
petual usufruct can be qualified as an individual farmer. Under the Act on Formation of
Agricultural System, an individual farmer is a natural person who is an owner, perpetual
lessee, autonomous possessor or a lessee of agricultural property whose total surface
area of agricultural lands does not exceed 300 ha, having agricultural qualifications and
residing for at least 5 years in the commune where one of the agricultural properties
included in the agricultural farm is located, and running the farm in person [Ustawa...
2012 b].

A perpetual lessee can by law or on request be insured in the Farmers' Social Securi-
ty Fund (KRUS). Under the Act of 20 December 1990 on Social Insurance of Farmers
[Ustawa... 2008], a farmer whose farm includes the surface area of agricultural lands
exceeding 1 calculating ha or a special section is by law insured in KRUS. A definition
of a farmer refers to a natural person of a legal age residing and running in person and
on his own account a business activity in Poland in the farm he holds in possession, also
within the group of agricultural producers as well as a person who allocated the lands of
his agricultural farm for forestation (Article 6(1) of the Act). Thus, perpetual lessee who
possesses agricultural lands and meets the above-mentioned conditions qualifies to be
a farmer under the Act of Social Insurance of Farmers and, as a result, is covered by an
agricultural insurance.

It is essential to emphasize a positive effect of the possibility to lease the perpetually
leased agricultural lands in order to get a part of a supplementary agricultural pension
from KRUS. Under the regulations, the pensioner has stopped running an agricultural
activity if neither he nor his spouse owns (co-owns) or possesses and agricultural farm
as specified in agricultural tax regulations, excluding: 1) lands leased under a written
agreement made for at least 10 years and entered into Land and Property Register to
a person who is not: a) pensioner's spouse, b) pensioner's descendant or stepchild,
¢) person running a common household with a pensioner, d) a spouse of a person men-
tioned in (b) or (c). What is more, the Supreme Court in its judgement of 18 January
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2012 ruled that the insured in KRUS is entitled to agricultural pension in full amount if
he leases out his land to his child’.

A perpetual lessee running an agricultural activity can also be a member of groups
of agricultural producers or initially recognized or recognized groups of agricultural
producers provided he meets the requirements defined in regulations, statutes or agree-
ments.

CONCLUSIONS

The above analysis makes it possible to conclude that a perpetual lessee has a wide
range of entitlements, which has a positive effect on a conducted business activity.
He can dispose of the property freely and use this right at his discretion. The advantages
of perpetual usufruct include its long term (99 years with the possibility to extend it),
right to build up a plot (but is has to be remembered that the buildings belong to the
perpetual lessee). In recent years, however, the stability of perpetual usufruct was
threatened by common increases of perpetual usufruct charges. That was a significant
factor as the prices of agricultural lands have been growing. That is why a credit needs
to be given to the amendment to the Act on Real Estate Management introducing the
rule that the charges can be modified not sooner than 3 years after the last modification.
Another positive factor is the fact that a perpetual lessee is entitled to apply for EU
funds, primarily direct payments, less favoured areas payments, bonus for a your
farmer. The legislator has also given the perpetual lessee the right to be granted a status
of an individual farmer. The Act on Agricultural Tax, on the other hand, lists perpetual
usufruct as a legal title to extend the farms which entitles to tax benefits. The legislator
has rightly decided that perpetual usufruct, next to the most popular forms of holding
agricultural lands, like ownership and lease, has become a permanent element also of
rural relationships. Thus it does not relate only to cities and lands are not intended only
for construction purposes.

It needs to be noticed, however, that perpetual usufruct has currently been raising
a heated discussion connected with its history. In 2003 a parliamentary committee dis-
cussed a parliamentary bill on transforming ex lege existing rights of perpetual usufruct
into right of ownership when the act comes into force®. The proposal aiming at liquidat-
ing perpetual usufruct was not accepted. There are many contradicted opinions about
perpetual usufruct among both economists and lawyers. Perpetual usufruct seems to
have a future in Poland and it is not a good idea to eliminate it [Dobek et al. 2009].
It needs to be emphasized that proposals of free-of-charge enfranchisement of perpetual
lessees violate Article 32 of the Polish Constitution, which obligates to treat all the
citizens in an equal way [Kasnikowska 2005]. If the case of paid transformation, by
virtue of law, of the right of perpetual usufruct into the right of ownership, not all per-
petual lessee would have sufficient financial funds to purchase the lands. It is particular-

7 (I1 UK 82/11), LEX, No. 1163001.

% Sejm paper No. 1695 z 2003. According to that bill every perpetual lessee, irrespective of
the purpose of the real estate and his own legal status (natural or legal person) would, when the
act come into force, become the owner of the land that he holds in perpetual usufruct [Truszkie-
wicz 2006].
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ly important in relation with agricultural lands whose price increase on a yearly basis.
Undoubtedly, voluntary transformation of the right of perpetual usufruct into the right
of ownership regulated in the Act on the Transformation of the Right of Perpetual Usu-
fruct into the Ownership Right should be assessed in a positive way.
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UZYTKOWANIE WIECZYSTE GRUNTOW ROLNYCH —
WYBRANE ZAGADNIENIA PRAWNE I FINANSOWE

Streszczenie. Celem artykulu byla proba ustalenia, czy regulacje prawne zapewniaja
uzytkownikom wieczystym stabilne warunki wladania gruntami rolnymi oraz prowadze-
nia na nich dziatalnosci rolniczej, a takze, czy utatwiaja tym podmiotom nabycie wtasno-
$ci posiadanych gruntow. W pierwszej kolejnosci rozwazania skupialy si¢ na charakterze
prawnym uzytkowania wieczystego oraz uprawnieniach i obowiazkach finansowych
uzytkownika wieczystego. Nastepnie podjgto tematyke przeksztalcania uzytkowania wie-
czystego we wlasno$¢ oraz wygasniecia uzytkowania wieczystego. Kolejna czesé artykutu
odnosita si¢ do zagadnienia uzytkownik wieczysty jako producent rolny. W podsumowa-
niu stwierdzono, Ze rozwazania wykazaly, iz uzytkownik wieczysty ma szeroki zakres
uprawnien i moze on swobodnie prowadzi¢ dziatalno$¢ rolnicza na gruntach rolnych.
Ustawodawca uznal bowiem, ze uzytkowanie wieczyste, obok najpopularniejszych form
wtladania gruntami rolnymi, jak wlasnos¢ i dzierzawa, wpisato si¢ trwale w stosunki wiej-
skie 1 dlatego uzytkownik wieczysty moze korzysta¢ ze srodkow unijnych, ulg w podatku
rolnym czy ubezpieczenia w KRUS.

Stowa kluczowe: uzytkowanie wieczyste, grunty rolne, dziatalno$¢ rolnicza, ptatnosci
unijne
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